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MONOPOLIES AND THE LAW. 

IN dealing with trusts it might be expected that theory 
would be bold and practice conservative. In fact, how- 
ever, actual law-making has gone to the extreme of boldness, 
while theory has steadily held to the more moderate way. 
Practice is now apparently about to take the latter course. 
The policy of the future is well in sight ; and it involves 
changes in the present condition that are so moderate as 
almost to incur the suspicion of being a laissez /aire course. 
Yet it is an effective policy for the regulation of trusts, and 
will do its work so well that it will stir up strong resistance, 
so that the execution of it will require all the energy which a 
people devoted to industrial freedom will be able to use. 

In the making of new laws we shall do first what is most 
undeniably wise — that is, give protection to investors. When 
the public is invited to buy stocks and bonds of industrial 
companies, it needs to know what real property it is getting by 
its purchases ; and it will find a way to make the needed facts 
accessible. 

When, however, the investor shall have been, if not protected, 
at least placed where he can protect himself, the graver diffi- 
culties connected with the regulation of trusts will begin. It 
is not for the harm that they do to the men who own them, 
even though these men may pay too much for the ownership, 
that monopolies are dreaded. It is for the harm that they 
threaten to do to the public. Consumers are in danger, and so 
are all laborers who are not specially aided at the cost of con- 
sumers. The trust may pay its own operatives well ; but it 
may close mills and force many employees into other occupa- 
tions. It is there that the injury to labor is located. There 
are, indeed, four parties who have a common interest in curb- 
ing monopolies : namely, the independent producer, the con- 
sumer, the farmer and the unprotected laborer. The rival 
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producer may be crushed and the consumer may be made to 
pay high prices for goods. The farmer, as a buyer of such 
goods, may be taxed on his consumption, and he may be made 
to take low prices for the raw materials that he has to sell. 
The laborer who is not tied in interest to the trust itself, by 
receiving a premium on ordinary wages, may suffer with the 
rest through a reduction of his pay. All this may happen; 
and it will happen, to the extent that these consolidations 
acquire the amount of monopolistic power which it is for their 
interest to gain. 

The key to the solution of the grave problems that are thus 
presented lies in the fact that the independent producer is the 
natural protector of all the other threatened interests. If the 
trust cannot crush him, it can neither tax consumers through 
high prices of finished goods nor mulct farmers through low 
prices of raw materials ; and it cannot depress the general 
rate of pay for labor. Goods will be produced at normal 
prices, and all who help to make them will get normal returns, 
so long as competition is kept alive. 

It is not easy to keep competition in vigorous life. The 
great company has ways of clubbing the men who are bold 
enough to rival it. This is not done by the old and familiar 
plan of reducing costs and underbidding the inefficient pro- 
ducers. That is a part of the established order of things. 
The economic organism has become as efficient as it is because 
capable producers have survived and others have perished. 
The process has had its serious hardships. We have been 
appalled by the law that holds an inexorable fate over every 
employer who cannot get out of labor and capital as large a 
product as his rivals are getting ; but for society as a whole 
there is gain coming from this. The hope of an endless 
increase of productive power — of a perpetual rise in the level 
of all economic life — lies in the continued action of this law 
of survival by which only the best servants of mankind are 
retained. 

At present the situation is the reverse of this. The inter- 
ests of the public itself are now threatened by the destruction 
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of competing producers. This is because it is no longer by 
reason of inferior efficiency that they are in danger of being 
crushed. It is not the unfit, but the particularly fit, that are 
in danger of going to the wall. The competing power that 
threatens to destroy them depends, not on economy in produc- 
tion, but on special and unfair fighting powers that great size 
gives. The really efficient producer, the man who can make 
goods even more cheaply than the trust can make them, is now 
in peril. It is this man who must at all hazards be kept in 
the field. We, the people, must use the law to protect him, 
as he uses his economic power to protect us. 

Now the first and easiest thing for us to do, in thus guard- 
ing our guardian, is to secure for him fair treatment by rail- 
roads. If the trust gets a rebate which he cannot get, it has 
him at its mercy. It may ruin him, even though he may be 
able to make goods more cheaply than the trust itself can make 
them. Moreover, it is the prohibition of pooling by the rail- 
roads themselves that subjects them to the temptation to make 
the discriminating charges. In a pool they would have no 
reason for trying to lure away from each other the traffic of 
the large shippers. Yet the toleration of pooling means the 
regulation of freight charges by the state. It has lately come 
about that the attempt to preserve competition among common 
carriers has gone far toward extinguishing it among manufac- 
turers. Competing railroads, a struggle for the business of 
large producers, secret rebates to such producers, the extinc- 
tion of small rivals and an approach to monopoly in many 
branches of production — this is the series of phenomena that 
we have recently witnessed. Railroads in pools, regulated 
charges and a fair field for the small producers — this is the 
alternative series ; and it is the one that in the end we shall 
choose, unless we are driven to a much bolder course, the giving 
over of railroads to the government. 

An exceptional functionary is the common carrier, and we 
shall be forced to deal with him as we shall not deal with 
others. His position is strategic, and we cannot long allow it 
to be used in a way that creates monopoly in the remainder of 
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the economic field. Without pretending to deal adequately 
with the problems of transportation, I record the belief that 
the mode of solving them will not be through state ownership, 
but by state regulation. The type of regulation that the gov- 
ernment is now trying to enforce is more difficult than another 
one would be, and this other one would actually meet the 
exigencies of our position. We want all producers treated 
fairly ; but we are trying to make the carriers treat them thus, 
while we keep the carriers themselves under a great temptation 
to deal unfairly. It is the competition of railroads with each 
other — the effort to lure traffic from one another — that 
affords the chief incentive for secret rebates to the larger 
shippers. Let the competition end itself by means of pools, 
and you put an end to this temptation. There is then no 
longer anything to be made by giving such rebates. We must 
now protect the public against charges that in an all-around 
way may be too high ; but we can probably do this more easily 
than under the present plan we can prevent discriminations. 
If all railroads were pooling their earnings, they would want 
to make their rates high and the public would want to keep 
them low. The issue would be clearly drawn ; and, though it 
might take a supreme effort to get the right law enacted and 
enforced, the evasion of the law would be less easy than is the 
evasion of a law requiring competing lines to treat all shippers 
alike. The law can protect the whole public against a generally 
high scale of charges more easily than it can protect a small 
shipper against special favors accorded to his powerful rival. 
It may be taken for granted that the unequal treatment of 
different shippers is an evil so great that, sooner or later, it 
must and will be suppressed. When that is done, we shall 
find ourselves at the beginning of more serious work. There 
will remain in the hands of the trust weapons by means of 
which it can destroy its rivals ; and these cannot so easily be 
taken away. If the solution of the railroad problem is hard, 
the solution of the remaining part of the problem of monopoly 
is still harder ; but it is not beyond the power of the people, if 
that power be directed with intelligence. 
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There are three ways, all now well known, in which a trust 
can crush an efficient competitor. The rival may be producing 
goods cheaply, and he may be the man who normally ought 
to survive ; and yet the trust may ruin him. It may make use 
of the " factors' agreement," by which it gives a special rebate 
to those merchants who handle only its own goods. It may 
resort, secondly, to the local cutting of prices, whereby the trust 
enters its rival's special territory and sells goods there below 
the cost of producing them, while sustaining itself by means of 
higher prices charged in other portions of its field. Again, the 
trust may depend on the cutting of the price of some one variety 
of goods which a rival producer makes, in order to ruin him, 
while it sustains itself by means of the high prices which 
it gets for goods of other varieties. These three things make 
the position of a competitor perilous. If the trust were pre- 
vented from resorting to them, competition, real or potential, 
would not only protect the public but would ensure to it a large 
share of the benefit that comes from economies in production. 
Independent mills would continue to be built and would be 
equipped with machinery so efficient that a trust would have 
to be forever on the alert in keeping abreast with them. 
There is no conceivable condition in which both consumers 
and laborers would find their interests so well guarded as one 
in which trusts should be allowed to exist without let or hin- 
drance, but in which the prices of their goods should be forced 
continually downward by the necessity for meeting actual or 
possible rivalry. 

It is not difficult to see what is needed in order to make the 
independent competitors thus secure. In a fair contest for 
survival they can protect themselves. In such a struggle 
everything depends on mere efficiency in production, and they 
may well be subjected to the full force of it. When economy 
in production no longer saves them, it is time for the state to 
intervene ; and it needs to do this, if it would carry out the 
very end for which it was originally established — the protec- 
tion of property itself, by the suppression of refined forms of 
robbery. 
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The factors' agreement, the local cut in prices and the ille- 
gitimate breaking of a general scale of prices must, then, in 
some way be stopped. If laws were self-executing, it would 
be easy to stop them. These unfair acts could all be defined 
and forbidden, but not many laws are more difficult of enforce- 
ment than these would be. To forbid the factors' agreement 
is virtually to order the trust to sell goods of any kind to any 
customer who tenders payment for them, and the order might 
remain a dead letter. Prohibiting local discriminations in 
prices might have no better result. You may, indeed, ordain, 
under severe penalties, that the price of a particular article 
shall be uniform to purchasers in every part of the United 
States. The costs of transportation should, of course, be taken 
into account, and the distant purchaser should pay a larger 
freight charge than the near one ; but the price at the point 
of shipment should be uniform for both. A difficulty will at 
once arise from the fact that merchandise seldom has those 
qualities which, in connection with money, have been termed 
homogeneity and cognizability. The goods vary in quality, and 
it is not always possible for a purchaser to tell of what quality 
they are. If a trust wished to crush a competitor in Minne- 
sota, by selling within that state certain goods at less than it 
cost to make them, it could perhaps accomplish its purpose, in 
spite of such a law as is here suggested, by making a special 
type of goods and offering it exclusively in the market of 
Minnesota. It might create an entirely new brand of goods 
and offer it nowhere except in that one state; and there it 
might offer it at a price which no competitor could meet. 

It would, indeed, be true that, under the supposed law, the 
trust would be obliged to sell goods of this special brand to 
consumers in other states at the same price at which it sold 
them in Minnesota ; and, if orders were to come promptly and 
freely from the other states, its attempt to ruin its competitor 
might prove costly and unsuccessful. Sooner or later the 
orders would doubtless come, and the strategy of the trust 
would no longer serve its purpose ; but an independent pro- 
ducer might not hold out long enough to get the relief thus 
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afforded. During an interval the trust would secure high 
prices in every state but one, and in that single state it could 
afford to stand a loss for the sake of crushing its rival. 

Even this difficulty is not as great as is that encountered in 
the effort to suppress the breaking of a scale of prices and 
the making of a ruinous rate on a single article that figures 
in the scale. The independent mill may be sending its goods 
all over the country, but it may make goods of only one kind. 
How shall we prevent the trust from temporarily, selling at 
a ruinous rate goods of this one kind? 

It is true, indeed, that this particular club, which would be 
very effective in braining a single small competitor, would 
be of no use against a combination of small producers making, 
in their various shops, as complete an assortment of goods as 
is made by the attacking trust itself. The cut on one article 
made by the big corporation could be met by a similar cut on 
that same article made in one of the shops controlled by the 
pool ; and this affords a reason for thinking that the permanent 
policy of this country will not be hostile to such pools. In 
foreign countries they are treated with toleration, if not with 
friendliness; and for defensive purposes in wars against vast 
corporations they may have a function to perform here. 

If it could be proved that a reduction in the price of some 
one type of goods was not justified by changes in the con- 
ditions of production, this would be an evidence that the cut 
was made for a predatory purpose. If the price of the par- 
ticular grade of goods were first put down and then put up 
again, and if rivals were crushed in the interval, this would be 
evidence that the purpose of the cut was illegitimate. Sharp 
enough penalties for such conduct enforced in a few. cases 
might make the policy too dangerous to be practiced. It is 
not to be admitted that statutes for the suppression of wars of 
extermination such as a trust is now able to wage against its 
rivals are powerless. They are difficult of enforcement. But if 
the people were living always in a heroic mood and maintaining 
a fierce watchfulness over their officers, the thing desired would 
certainly be done ; and it may be done in any case. 
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There is a better thing to be done. Statutes are not our 
sole reliance. The American lawyer may gauge his skill by 
his success in "driving a coach and four through them." 
Where statutes are the only reliance, technicalities are in favor 
of the criminal, and lawyers secure immunity for him. The 
most efficient action that has thus far been taken in curbing 
the power of trusts has been taken under the common law. It 
forbids monopoly, and there is no possible danger that this 
prohibition will ever be abandoned. To tolerate a monopoly 
in private hands is to vest in a few persons the power to tax 
the rest of the community ; and this will never be permitted. 
The thing to be done is to discover what is a monopoly and to 
decide what shall be done with it where it is identified. At 
present there rests upon the courts the duty of determining 
in what cases a monopoly actually exists, and the determina- 
tion has its difficulties. How shall a monopolistic corporation 
be defined ? Is it the only corporation from which an article 
can be procured ? If so, there are scarcely any such monop- 
olies now in existence. In nearly every industry there is a 
fringe of independent life remaining. The trusts take the 
centre of the field and let a few small rivals operate on the 
outskirts. If these are in the trust's power and are compelled 
to do its bidding, the monopoly is essentially complete. If, 
then, new and strong competitors are precluded from appearing, 
the position of the monopoly is secure. It has nothing to fear 
on the economic side. Just here, therefore, its danger on the 
legal side ought to begin ; for it is the banishing not merely 
of the actual, but of the potential, competitor that makes it a 
monopoly. If the law will take it effectively in hand at the 
point where competition of the potential kind ceases to restrain 
it, nothing more is needed. Let us, then, enforce the common 
law as it stands. What is to be desired is an understanding 
of potential competition as a regulator and of the means used 
to destroy its power, with a rigorous use of the legal force, 
wherever these means are employed. 

There are some economic distinctions that will have to win 
recognition before the course of legal proceeding in the case 
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of monopolies can be clear. To dominate weak rivals and to 
prevent strong ones from appearing, is to perform the act and 
to take on the character of a monopoly. The large and effi- 
cient mill that has not yet been built is a regulator of prices 
in advance of its existence. If the way is quite open for it 
to appear, the trust cannot long keep prices at a high level, 
and cannot put them there at all with safety for itself. The 
test of the question whether the great corporation is or is not 
a true monopoly, is applied by determining whether the way 
is or is not open for the competitor to appear. If the new 
mill can be built without danger that the trust will close it by 
means of some of the illegitimate practices above described, the 
great corporation is a beneficent institution. It will produce 
goods economically, develop an export business and accumulate 
capital in a degree that will go far toward giving to our country 
financial dominance in the world. If the rival mill is terror- 
ized in advance and precluded from appearing, the trust has 
all the evil traits that the term " monopoly " implies. It is a 
monster in size, in either case ; but the difference between 
being a docile servant of man and a predatory beast is made 
by a mere potentiality. Can the rival safely appear or can he 
not ? is the test question in the case. 

Size, then, does not make a monopoly. Conceivably a cor- 
poration might make all the goods of a given class and yet 
be held completely in check by merely potential competitors. 
Practically, in some departments of industry, an approach to 
this condition now exists and makes the state of society a 
startling one, but still tolerable. An evil power that goes 
with size may not be used. When it is used, the predatory 
work begins. Monopoly is that monopoly does ; and the typ- 
ical act which identifies the unlawful power is the crushing of 
rivals by the means above described. 

Advancing rapidly is the time when to every highly devel- 
oped state there will be presented a sharp practical alternative. 
It is between keeping alive the power of potential competition 
and not doing so ; and this means a choice between putting its 
citizens actually into the power of the " octopus " of popular 
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rhetoric and keeping them free. Nothing but a competitive 
power of some kind can take from monster-like consolidations 
of capital their power to do evil, while leaving to them both their 
power to do good and a motive for exercising it. If it is cer- 
tain that the competitor will promptly materialize when he is 
needed, the trust is eminently useful ; but as this certainty 
shades off into a bare probability or even into an improbability, 
the evil qualities of the combination grow and the good ones 
gradually vanish. Size without predatory power, then, makes 
a corporation beneficent ; but size with this evil endowment 
makes it a menace to freedom ; and the power to work harm 
depends on the special practices that have been mentioned — 
namely, the favors exacted from railroads, which we assume 
will before long be stopped, the local cutting of the prices of 
goods, the breaking of a scale of prices and the type of boy- 
cotting termed the " factors' agreement," which, as we claim, 
must be prevented. By these means the trust can often crush 
a rival ; and the prospect that it will resort to them often ter- 
rorizes the rival in advance and prevents him from appearing in 
the field. The trust has but to brandish its clubs when the 
rival producer is taking his preliminary survey of the territory. 
It will not need to use them, for the rival will vanish. 

There are, then, at least two potentialities that have to be 
taken into account, if the present situation is to be understood 
and if a future policy is to be wisely determined. If new com- 
petition is sure to spring up in case prices are raised, they will 
not be raised. They will continue to be held down by a pos- 
sible producing agent, and not by one that is actually present 
and acting. This is potentiality number one. It may be that 
the new competitor will not dare to appear, because the trust 
will use its clubs in case he does so. This is potentiality num- 
ber two, which neutralizes the first one and leaves the monopoly 
unchecked. The certainty that a competitor will be ruined if 
he appears takes away all probability of his appearing; and this 
probability is the element which naturally affords the most 
important check on the action of the monopolistic company. 
What is wanted is a third potentiality such as law only can 
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create. It needs to be made sure that, if the trust uses its 
clubs on the competitor, the law will use its own clubs on 
the trust. This will preclude the crushing of the new pro- 
ducers. The second potentiality, the bad one in the case, will 
then be removed, and the first and good one will be restored. 
If the trust has much to dread from the civil power in case it 
ruins competitors unfairly, it will give them a fair field. This 
is all that they need, and with it ensured they can be trusted to 
appear promptly whenever prices are raised to an extortionate 
level. But such a rise will not take place. The potential com- 
petitor will protect the public from extortion, because a potency 
residing in the law annihilates the trust's power to destroy 
him. From every point of approach we are led to the con- 
clusion that law must disarm the trusts. It must take away 
the weapons which are available only for evil. By a heroic 
effort the railroad problem must first be solved, and fair treat- 
ment for all shippers must be secured. Then factors' agree- 
ments, the local cutting of prices and the predatory breaking 
of a scale of prices must be forbidden, and there must be a real 
force behind the prohibition. 

The difficulties in the way of such a policy have not been 
denied. Are they insurmountable ? Some thoughtful persons 
have said, yes ; but this verdict has resulted from consider- 
ing merely the power of statutes, the ease of evading them 
and the skill of the technical lawyer in securing immunity for 
those who evade them. The case does not, however, depend 
on statutes. There is the never-to-be-abandoned principle of 
the common law that a monopoly is contrary to the public 
interest and definitely outlawed. There is the fact that mere 
size affords presumptive evidence that a corporation is liable 
to this condemnation. There is the evidence to be had from 
the raising of prices and the shutting down of mills. There 
is needed further evidence from the treatment of rivals. It is 
not impossible to discover when a trust is clubbing its com- 
petitors in one or more of the ways that have been described. 
Forbid such practices and prescribe as severe penalties as you 
will for resorting to them. Let the statutes have every chance 
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to suppress them. Make the local cutting of prices, the break- 
ing of a scale of prices for a predatory end and the factors' 
agreement illegal and punishable, and do what you can to 
secure the execution of the law. In doing this you will 
not have exhausted the power of the state, and indeed you 
will not have drawn on it in the most available way; for 
there will remain the common-law demand for the repression 
of monopoly. On the courts there will continue to rest the 
duty of detecting the monopoly and pronouncing the condem- 
nation ; and, if the evil practices continue, the monopolies will 
exist and invite the court's decree. 

The actual present situation is one in which a hundred great 
corporations would become unrestrained monopolies and liable 
to the fullest condemnation, if it were not for a certain amount 
of potential competition. But the extent of the influence that 
this kind of competition exerts is insufficient. Within limits 
a trust may raise its prices unduly, because the competitor 
cannot be drawn into the field except by a large inducement. 
He must have a prospect of gain that will offset a peril. 
Society can count on his coming when it pays prices that are 
high enough to lure him into the danger, but not before. Up 
to this point the trust can have its way. It is a true monopoly 
with limited powers, and only because of the limitation does 
the common law fail vigorously to assert itself. We are estab- 
lishing in the body economic a condition that resembles what is 
induced in an individual body by taking small quantities of a 
poison against which the system revolts. As the medical term 
expresses it, we are " establishing a tolerance " of monopoly. 
We are reconciling ourselves to a limited exercise of its power 
for evil, in view of a certain power that it has for good. There 
is peril for the state in this course, which will strengthen 
decisively the growing demand that the government shall take 
industries into its own hands and manage them for the public 
welfare. 

What is now needed is to make each one of the practices 
by which competitors are terrorized a legal evidence of the 
existence of a monopolistic power and to condemn, under the 
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common law, any corporation that shall afford this evidence. 
The procedure should be made so sure that the competing pro- 
ducer will always dare to come when he is wanted. He will 
not be safe, if he cannot produce goods cheaply ; but if he can 
do this, his continuance will be assured. The law will take in 
hand the power that would treat him unfairly. The clubbing 
of independent producers is a thing that can be detected, and 
it is not impossible directly to punish it, if the people will show 
determination ; but it is worth more to use it as a decisive 
addition to the mass of evidence which, under the common law, 
can convict the monopoly. The duty of convicting it rests now 
on the courts, and accordingly there rests on the legislatures the 
duty of making the conviction practicable. It is the privilege 
of the people to hold the legislatures to this duty. 

John B. Clark. 



